UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Michael S. McManus
Bankruptcy Judge
Sacramento, California

February 22, 2016 at 1:30 p.m.

THIS CALENDAR IS DIVIDED INTO TWO PARTS. THEREFORE, TO FIND ALL MOTIONS AND
OBJECTIONS SET FOR HEARING IN A PARTICULAR CASE, YOU MAY HAVE TO LOOK IN BOTH PARTS
OF THE CALENDAR. WITHIN EACH PART, CASES ARE ARRANGED BY THE LAST TWO DIGITS OF THE
CASE NUMBER.

THE COURT FIRST WILL HEAR ITEMS 1 THROUGH 7. A TENTATIVE RULING FOLLOWS EACH OF
THESE ITEMS. THE COURT MAY AMEND OR CHANGE A TENTATIVE RULING BASED ON THE PARTIES’
ORAL ARGUMENT. IF ALL PARTIES AGREE TO A TENTATIVE RULING, THERE IS NO NEED TO
APPEAR FOR ARGUMENT. HOWEVER, IT IS INCUMBENT ON EACH PARTY TO ASCERTAIN WHETHER
ALL OTHER PARTIES WILL ACCEPT A RULING AND FOREGO ORAL ARGUMENT. IF A PARTY
APPEARS, THE HEARING WILL PROCEED WHETHER OR NOT ALL PARTIES ARE PRESENT. AT THE
CONCLUSION OF THE HEARING, THE COURT WILL ANNOUNCE ITS DISPOSITION OF THE ITEM AND
IT MAY DIRECT THAT THE TENTATIVE RULING, AS ORIGINALLY WRITTEN OR AS AMENDED BY THE
COURT, BE APPENDED TO THE MINUTES OF THE HEARING AS THE COURT’S FINDINGS OF FACT AND
CONCLUSIONS OF LAW.

IF A MOTION OR AN OBJECTION IS SET FOR HEARING PURSUANT TO LOCAL BANKRUPTCY RULE
3015-1(c), (d) [eff. May 1, 2012], GENERAL ORDER 05-03, { 3(c), LOCAL BANKRUPTCY
RULE 3007-1(c) (2) [eff. through April 30, 2012], OR LOCAL BANKRUPTCY RULE 9014-

1(£f) (2), RESPONDENTS WERE NOT REQUIRED TO FILE WRITTEN OPPOSITION TO THE RELIEF
REQUESTED. RESPONDENTS MAY APPEAR AT THE HEARING AND RAISE OPPOSITION ORALLY. IF
THAT OPPOSITION RAISES A POTENTIALLY MERITORIOUS DEFENSE OR ISSUE, THE COURT WILL
GIVE THE RESPONDENT AN OPPORTUNITY TO FILE WRITTEN OPPOSITION AND SET A FINAL
HEARING UNLESS THERE IS NO NEED TO DEVELOP THE WRITTEN RECORD FURTHER. IF THE COURT
SETS A FINAL HEARING, UNLESS THE PARTIES REQUEST A DIFFERENT SCHEDULE THAT IS
APPROVED BY THE COURT, THE FINAL HEARING WILL TAKE PLACE MARCH 28, 2016 AT 1:30 P.M.
OPPOSITION MUST BE FILED AND SERVED BY MARCH 14, 2016, AND ANY REPLY MUST BE FILED
AND SERVED BY MARCH 7, 2016. THE MOVING/OBJECTING PARTY IS TO GIVE NOTICE OF THE
DATE AND TIME OF THE CONTINUED HEARING DATE AND OF THESE DEADLINES.

THERE WILL BE NO HEARING ON ITEMS 8 THROUGH 11 IN THE SECOND PART OF THE CALENDAR.
INSTEAD, THESE ITEMS HAVE BEEN DISPOSED OF AS INDICATED IN THE FINAL RULING BELOW.
THAT RULING WILL BE APPENDED TO THE MINUTES. THIS FINAL RULING MAY OR MAY NOT BE A
FINAL ADJUDICATION ON THE MERITS; IF IT IS, IT INCLUDES THE COURT’S FINDINGS AND
CONCLUSIONS. IF ALL PARTIES HAVE AGREED TO A CONTINUANCE OR HAVE RESOLVED THE
MATTER BY STIPULATION, THEY MUST ADVISE THE COURTROOM DEPUTY CLERK PRIOR TO HEARING
IN ORDER TO DETERMINE WHETHER THE COURT VACATE THE FINAL RULING IN FAVOR OF THE
CONTINUANCE OR THE STIPULATED DISPOSITION.

IF THE COURT CONCLUDES THAT FED. R. BANKR. P. 9014 (d) REQUIRES AN EVIDENTIARY
HEARING, UNLESS OTHERWISE ORDERED, IT WILL BE SET ON MARCH 7, 2016, AT 2:30 P.M.
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Matters to be Called for Argument

15-29713-A-13 TIFFANY HAMILTON OBJECTION TO

JpJ-1 CONFIRMATION OF PLAN AND MOTION TO
DISMISS CASE
2-4-16 [34]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because this hearing on an objection to the confirmation of
the proposed chapter 13 plan and a motion to dismiss the case was set pursuant
to the procedure required by Local Bankruptcy Rule 3015-1(c) (4), the debtor was
not required to file a written response. If no opposition is offered at the
hearing, the court will take up the merits of the objection. Below is the
court’s tentative ruling, rendered on the assumption that there will be no
opposition. Obviously, if there is opposition, the court may reconsider this
tentative ruling.

The objection will be sustained and the motion to dismiss the case will be
conditionally denied.

The debtor has failed to commence making plan payments and has not paid
approximately $250 to the trustee as required by the proposed plan. This has
resulted in delay that is prejudicial to creditors and suggests that the plan
is not feasible. This is cause to deny confirmation of the plan and for
dismissal of the case. See 11 U.S.C. §§ 1307(c) (1) & (c) (4), 1325(a) (6).

Because the plan proposed by the debtor is not confirmable, the debtor will be
given a further opportunity to confirm a plan. But, if the debtor is unable to
confirm a plan within a reasonable period of time, the court concludes that the
prejudice to creditors will be substantial and that there will then be cause
for dismissal. If the debtor has not confirmed a plan within 75 days, the case
will be dismissed on the trustee’s ex parte application.

11-46916-A-13 ROLANDO/SYLVIA GARCIA MOTION TO
TOG-5 INCUR DEBT
2-3-16 [56]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f) (2). Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion to incur a purchase money loan to purchase a vehicle will be
granted. The motion establishes a need for the vehicle and it does not appear
that repayment of the loan will unduly jeopardize the debtor’s performance of
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the plan.

12-31122-A-13 WILLIE JOHNSON AND MARY MOTION FOR
JPJ-4 KNIGHT-JOHNSON EXTENSION
12-30-15 [86]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The debtor’s objection to the trustee’s notice of default
will be overruled and the case will be dismissed.

Through November 25, 2015, the debtor failed to make plan payments totaling
$6,015. This prompted the trustee to issue a notice of default pursuant to
Local Bankruptcy Rule 3015-1(g). It noted this default and also demanded the
additional $4,244 due on December 26, a total amount of $10,259.

This notice of default procedure, as authorized by Local Bankruptcy Rule 3015-
1(g), provides:

(1) If the debtor fails to make a payment pursuant to a confirmed plan,
including a direct payment to a creditor, the trustee may mail to the debtor
and the debtor’s attorney written notice of the default.

(2) If the debtor believes that the default noticed by the trustee does not
exist, the debtor shall set a hearing within twenty-eight (28) days of the
mailing of the notice of default and give at least fourteen (14) days’ notice
of the hearing to the trustee pursuant to LBR 9014-1(f) (2). At the hearing, 1if
the trustee demonstrates that the debtor has failed to make a payment required
by the confirmed plan, and if the debtor fails to rebut the trustee’s evidence,
the case shall be dismissed at the hearing.

(3) Alternatively, the debtor may acknowledge that the plan payment (s)

has (have) not been made and, within thirty (30) days of the mailing of the
notice of default, either (A) make the delinquent plan payment(s) and all
subsequent plan payments that have fallen due, or (B) file a modified plan and
a motion to confirm the modified plan. If the debtor’s financial condition has
materially changed, amended Schedules I and J shall be filed and served with
the motion to modify the chapter 13 plan.

(4) If the debtor fails to set a hearing on the trustee’s notice, or cure the
default by payment, or file a proposed modified chapter 13 plan and motion, or
perform the modified chapter 13 plan pending its approval, or obtain approval
of the modified chapter 13 plan, all within the time constraints set out above,
the case shall be dismissed without a hearing on the trustee’s application.

Thus, a debtor receiving a Notice of Default has three alternatives. (1) Cure
the default within 30 days of the notice of default as well as paying the
additional payment that would come due during the 30-day period to cure the
default. (2) Within 30 days of the notice of default, file a motion to confirm
a modified plan and a modified plan in order to cure/suspend the default stated
in the notice of default. (3) Contest the notice of default by setting a
hearing within 28 days of the notice of default on 14 days of notice to the
trustee.

The debtor in this case opted for the third alternative and is contesting the
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existence of a payment default under the terms of the plan. The debtor’s
argument is in two parts.

First, the debtor asserts that “certain checks” were sent to the trustee but
these are not credited to the debtor’s account. However, there is no evidence
of such checks, including their amounts and the dates sent.

Second, because the plan requires the plan payment to increase if a Class 1
mortgage claimant gives notice that its ongoing mortgage payment increases, and
because such a notice was given in this case, the monthly plan payment
increased from $3,915 to $4,244. The debtor asserts that the Class 1 claimant
erroneously increased the monthly mortgage payment. However, as determined by
the court, the claimant did not make a mistake.

Consequently, the plan is in default and there is cause for dismissal of the
case.

12-31122-A-13 WILLIE JOHNSON AND MARY OBJECTION TO
PGM-6 KNIGHT-JOHNSON NOTICE OF MORTGAGE PAYMENT CHANGE
12-5-15 [81]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The objection will be overruled.

The objection asserts that the increase in the debtor’s mortgage payment
demanded by the creditor on December 5 is incorrect. Rather than $9,042.91 as
demanded by the creditor, the shortfall is $298.67. However, as noted in the
Notice of Mortgage Payment Change and in the response to the objection to the
Notice, the debtor has made a calculation error. The escrow balance was a
negative $4,670.29, not a positive $4,670.29 as assumed by the debtor. The
Notice also demands a required balance of $4,372.62. To reach this balance,
the debtor must pay a total of $9,042.91.

The creditor’s objection to the amount of notice given in connection with the
objection will be overruled. Local Bankruptcy Rule 3007-1 requires 44 days of
notice if the creditor is required to respond to the objection in writing.

This objection was filed and served on December 5. It was set for hearing on
January 19. This was 45 days of notice. The correct notice was given.
15-29553-A-13 DEAN/SHELYA WILLIAMS MOTION TO
S5-2 CONFIRM PLAN

1-8-16 [18]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection will be
sustained.

The feasibility of the plan depends upon the debtor qualifying for and
obtaining a reverse mortgage. There is no convincing evidence of this and the
plan fails to specify how much will be paid into the plan from such a mortgage.
The debtor has not carried the burden of proving feasibility. See 11 U.S.C. §
1325 (a) (6) .
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Also, the plan fails to provide for dividends on account of the Class 2 secured
claim of Sacramento County. The plan does not comply with 11 U.S.C. §
1325 (a) (5) (B) .

15-26169-A-13 JOANN WARDLAW MOTION TO
SDB-2 MODIFY PLAN
1-15-16 [32]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: The motion will be denied and the objection will be
sustained.

Even though 11 U.S.C. § 1322 (b) (2) prevents the proposed plan from modifying a
claim secured only by the debtor's home, 11 U.S.C. § 1322 (b) (2) & (b) (5) permit
the plan to provide for the cure of any defaults on such a claim while ongoing
installment payments are maintained. The cure of defaults is not limited to
the cure of pre-petition defaults. See In re Bellinger, 179 B.R. 220 (Bankr.
D. Idaho 1995). Because the debtor failed to make a timely November 2015 plan
payment, the trustee was unable to pay on the monthly installment due on
Caliber Home Loans’ Class 1 claim. The proposed plan, however, does not
provide for a cure of these arrears. By failing to provide for a cure, the
debtor is, in effect, impermissibly modifying a home loan. Also, the failure
to cure the default means that the Class 1 secured claim will not be paid in
full as required by 11 U.S.C. § 1325(a) (5) (B) .

15-21074-A-13 SHARON GRIFFIN MOTION TO
WWY -4 APPROVE LOAN MODIFICATION
2-4-16 [48]

O Telephone Appearance
O Trustee Agrees with Ruling

Tentative Ruling: Because less than 28 days’ notice of the hearing was given
by the debtor, this motion is deemed brought pursuant to Local Bankruptcy Rule
9014-1(f) (2). Consequently, the creditors, the trustee, the U.S. Trustee, and
any other parties in interest were not required to file a written response or
opposition to the motion. If any of these potential respondents appear at the
hearing and offers opposition to the motion, the court will set a briefing
schedule and a final hearing unless there is no need to develop the record
further. If no opposition is offered at the hearing, the court will take up
the merits of the motion. Below is the court’s tentative ruling, rendered on
the assumption that there will be no opposition to the motion. Obviously, if
there is opposition, the court may reconsider this tentative ruling.

The motion will be granted. The debtor is authorized but not required to enter
into the proposed modification. To the extent the modification is inconsistent
with the confirmed plan, the debtor shall continue to perform the plan as
confirmed until it is modified.
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10.

THE FINAL RULINGS BEGIN HERE

15-25308-A-13 LARRY PERKINS MOTION FOR
EAT-1 RELTEF FROM AUTOMATIC STAY
WILMINGTON TRUST COMPANY VS. 1-20-16 [33]

Final Ruling: This motion for relief from the automatic stay has been set for
hearing on the notice required by Local Bankruptcy Rule 9014-1(f) (1). The
failure of the debtor and the trustee to file written opposition at least 14
days prior to the hearing as required by Local Bankruptcy Rule 9014-1(f) (1) (ii)
is considered as consent to the granting of the motion. Cf. Ghazali v. Moran,
46 F.3d 52, 53 (9*" Cir. 1995). Further, because the court will not materially
alter the relief requested by the moving party, an actual hearing is
unnecessary. See Boone v. Burk (In re Eliapo), 468 F.3d 592 (9% Cir. 2006).
Therefore, the defaults of the above-mentioned parties in interest are entered
and the matter will be resolved without oral argument.

The motion will be granted pursuant to 11 U.S.C. § 362(d) (1) to permit the
movant to permit the movant to conduct a nonjudicial foreclosure sale and to
obtain possession of the subject real property following sale. The movant is
secured by a deed of trust encumbering the debtor’s real property. The debtor
has proposed and confirmed a plan that does not provide for the payment of the
movant’s claim. Further, the debtor has not paid the claim under the terms of
the contract with the movant. Because the debtor has not paid the movant’s
claim, and will not pay it in connection with the chapter 13 case, there is
cause to terminate the automatic stay.

Because the movant has not established that the value of its collateral exceeds
the amount of its claim, the court awards no fees and costs. 11 U.S.C. §
506 (b) .

The l4-day stay of Fed. R. Bankr. P. 4001(a) (3) will be waived.

16-20037-A-13 JACK/STACEY MARTINEZ OBJECTION TO
KGH-1 CONFIRMATION OF PLAN
FIRST TENNESSEE BANK, N.A. VS. 1-19-16 [10]

Final Ruling: The objection will be dismissed without prejudice. The court
has set a confirmation hearing on March 7, 2016 at 1:30 with written objections
due no later than February 18. Therefore, this objection should be re-set for
hearing on March 7 with notice to the debtor, the debtor’s attorney and the
trustee in accordance with Local Bankruptcy Rule 3015-1(c) (4). The notice
given of this hearing on the objection does not comply with the local rule.

15-29748-A-13 HANH LE MOTION TO
RLC-5 SELL
1-29-16 [38]

Final Ruling: The motion will be dismissed without prejudice.

The motion does not comply with Local Bankruptcy Rule 9014-1(e) (3) because when
it was filed it was not accompanied by a separate proof/certificate of service.
Appending a proof of service to one of the supporting documents (assuming such
was done) does not satisfy the local rule. The proof/certificate of service
must be a separate document so that it will be docketed on the electronic
record. This permits anyone examining the docket to determine if service has
been accomplished without examining every document filed in support of the
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11.

matter on calendar. Given the absence of the required proof/certificate of

service, the moving party has failed to establish that the motion was served on
all necessary parties in interest.

14-21275-A-13 JAMES/SHELLY ARCHER MOTION TO
JpJ-1 CONVERT OR TO DISMISS CASE
1-6-16 [26]
Final Ruling: The motion will be dismissed as moot. The case was dismissed on

February 11.
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